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was never an operative fact in itself but also that there was never any contract 
at all. See Corbin, Conditions in the Law of Contract (1919) 28 Yale Law 
Journal, 739, 764-68. 

Damages — Charitable Corporations — Duty to Pay Damages caused by 
the Negligence of Employee. — The defendant maintained a hospital having 
a regular schedule of charges, also taking free patients. The decedent, a 
pay patient known to be delirious, was left unguarded in a room with a 
window partly open. A nurse, after a short absence, found the window wide 
open and the patient dead upon the ground beneath. The decedent's ad- 
ministrator sued the defendant claiming that the latter was under a duty to pay 
damages because of negligence. Held, that he should recover. Mulliner v. Evan- 
gelischer etc. Synod of North America (1920, Minn.) 175 N. W. 699. 

The court, after a review of the theories for holding or exempting a charitable 
corporation for the negligence of its employees, soundly held that the better 
reasoning and public policy required that they be held "liable." See in accord, 
Roosen v. Peter Bent Brigham Hospital (1920, Mass.) 126 N. E. 392; see (1918) 
27 Yale Law Journal, 951. Hospitals conducted for gain are invariably 
held "liable." See Meridian Sanatorium v. Scruggs (1920, Miss.) 83 So. 532, 534. 
But charitable corporations were until lately held immune. See (1917) 26 Yale 
Law Journal, 791. 

Evidence — Dying Declarations — Credibility. — In a trial for murder the 
•counsel for the state offered in evidence certain declarations of the decedent as 
dying declarations. The presiding justice directed the jury to retire while he 
heard the testimony of five witnesses as to the declarations of the decedent and 
the conditions under which they were made. Having decided that the declara- 
tions were admissible, the same witnesses were permitted to testify before the 
jury as to the condition of the decedent, his realization of impending death, and 
as to the declarations. Held, that such procedure was proper and that it re- 
mained for the jury to determine from all the circumstances the credibility of 
the declarations. State v. Bordeleau (1920, Me.) 108 Atl. 464. 

The decision is in accord with the authorities. The court decides from all the 
circumstances under which the declarations were made, their contents, and form, 
whether or not they are admissible. The credibility of the declarations is, of 
course, a question for the jury and they may receive evidence of the situation 
in which the declarations were made. See 52 L. R. A. (N. S.) 152; 16 ibid., 
<66o; (1907) 16 Yale Law Journal, 432. 

Evidence — Res Gestae — Spontaneous Exclamation Theory. — One Yar- 
borough was in charge of a turpentine camp composed almost wholly of negroes. 
One Bostick, known as "It," lived with a woman at a place conducted as a 
saloon. The woman was heard outside at night quarreling with someone, and 
Yarborough came up with a shot-gun and tried to take away this person's 
pistol. It went off and mortally wounded him. Within five minutes he said 
to the first white witness who came up, "Old It shot me." This was excluded, 
and the accused, Yarborough's cook, was convicted of murder, for he was said 
to have been chasing the woman to get back money of his which she had 
stolen. Held, that the conviction was error, because, inter alia, it was a res 
gestae statement and should have been admitted. Johnson v. State (1920, Tex. 
Cr. App.) 218 S. W. 406. 

In the attempt to make more orderly the catchall of the exceptions to the 
hearsay rule, two theories have been advanced. The one is that the statement 
to be admissible must be substantially contemporaneous, and that the witness 
from his own observation of the circumstances shall be able in a measure to 
substantiate the truth of the declarant's statement. See Thayer, Bedingfield's 
Case (1881) 15 Am. L. Rev. 71, 83. The other is the theory of Dean Wigmore, 
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that the statement need not be contemporaneous, but must be uttered under the 
stress of some startling occurrence, and within such a time after the occurrence 
that the excitement is still controlling the declarant and preventing any possible 
fabrication. 3 Wigmore, Evidence (1905) sec. 1747. It is clear that the state- 
ment in the above case is admissible under this latter theory, but it is hard to 
see how it meets the requirement of Dean Thayer's view. It seems obvious 
that a serious miscarriage of justice might take place if the statement were not 
admitted, and that in this case the spontaneous exclamation theory is preferable. 
For a note showing the confusion in the res gestae cases see (1914) 23 Yale 
Law Journal, 282. 

Highways — "Right of Way" — Sleds. — The plaintiff was injured in a collision 
between a double-runner plank sled, on which she was riding, and the defend- 
ant's buggy. The defendant, who was driving up the hill, failed to turn to the 
right of the beaten path on the icy road, although warned by the shouts of those 
at the foot of the hill and the approaching light on the sled. The plaintiff sued 
for damages. Held, that she should recover, because the coaster had an equal 
privilege with a horse-drawn vehicle to the use of the road, and the defendant 
was negligent in failing to turn out after the warning, although the plaintiff had 
been equally negligent in attempting the ride. Roennau v. Whitson (1920, Iowa) 
1 75 N. W. 849. 

The instant case in holding that the coaster had a privilege to use the road 
accords with the weight of authority that coasting on country roads is not a 
nuisance per se. See note 42 L. R. A. (N. S.) 865. But if the road is a much 
traveled public highway and the sled used carried several persons, it would seem 
otherwise. See Reusch v. Licking Rolling Mills Co. (1904) 118 Ky. 369, 372, 
80 S. W. 1 168; see Eastburn v. United States Exp. Co. (1909) 225 Pa. 33, 38, 
73 Atl. 977, 979. Nor does the sound view on last clear chance stand in the way 
of recovery. See (1920) 29 Yale Law Journal, 542, 697. 

International Law — Prize — Cargo Consigned to Enemy Subsidiary of 
American Corporation. — The Vacuum Oil Company of New York shipped a 
quantity of oil f. o. b. to its Australian and German subsidiary corporations on a 
German vessel. The American corporation undertook by agreement with its 
subsidiaries to assume any loss arising from their failure to receive the cargo. 
The stock of the European subsidiaries was owned practically entirely by the 
parent company in the United States. The ship and cargo were seized as prize. 
The parent company sought restoration of the goods. Held, that the goods must 
be condemned, since the parent company was not the owner. The Kronprinzessin 
Cecilie {Part Cargo ex) (1919, P. C.) 121 Law T. Rep. 457. 

See Comment, supra, p. 772. 

Malicious Prosecution — Reasonable and Probable Cause. — The complaint 
in an action for malicious prosecution charged that the defendant, without prob- 
able cause, by falsely testifying before the grand jury procured the indictment 
of the plaintiff upon which he was subsequently tried and acquitted. Held, that 
the plaintiff should recover. Johnson v. Brady (1920, Ind. App.) 126 N. E. 250. 

The instant case seems sound and in accord with the weight of authority. 
The court based its decision upon the grounds that if the evidence showed that 
the defendant at no time believed the plaintiff to have been guilty of the alleged 
larceny, and if he caused the indictment of the plaintiff, it was without probable 
cause, and malice may be inferred. For the effect of a reversed judgment as 
evidence in malicious prosecution, see Comment (1920) 29 Yale Law Journal, 
325. For a discussion of other phases of the problems involved in the instant 
case, see Comment (1916) 25 ibid., 328; (1909) 18 ibid., 433. 



